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Update Report- Horseworld- 18/02898/FUL 

At the last committee meeting, members deferred the application for a second time, 

this time for legal advice regarding the provisions of the S106 Agreement. In 

particular, members wanted more detail about why the planning obligations to 

provide an early years facility had been discharged. 

Policy and Legal Background 

The National Planning Policy Framework (2018) sets out the government’s policy on 

when planning obligations (section 106) should be required: 

54. Local planning authorities should consider whether otherwise 

unacceptable development could be made acceptable through the use of 

conditions or planning obligations. Planning obligations should only be used 

where it is not possible to address unacceptable impacts through a planning 

condition.  

[para 55 deleted as not relevant] 

56. Planning obligations must only be sought where they meet all of the 

following tests: 

a) necessary to make the development acceptable in planning terms;  

b) directly related to the development; and  

c) fairly and reasonably related in scale and kind to the development. 

The above three tests have a statutory basis because they are also contained in 

Regulation 122(2) of the Community Infrastructure Levy Regulations 2010. The key 

point is that s106 planning obligations should only be required if they are “necessary 

to make the development acceptable in planning terms”, in other words, required to 

address a need which is created by the development. Members will be aware of 

common examples such as a shortfall in school places, replacement trees or 

additional highways infrastructure.  

Occasionally there may be a need for a planning obligation, but there is also a 

possibility that the need may be met in the near future by some other means. For 

example, the need might be met by the private market, or another development 

might come forward which meets the need. It would be contrary to the above tests 

for the local planning authority to require delivery of infrastructure where the public 

need for that infrastructure has already been met. In situations where it is uncertain 

whether a planning obligation will continue to be necessary, it is common for the 

s106 agreement to contain some flexibility to take account of changing future 

circumstances.  

 



 
The section 106 agreement 
 
This section 106 agreement is a complex document which was carefully negotiated 
with input from a range of expert officers. The agreement provides (page 20) that, 
subject to certain triggers being met, the developer will pay to the Council financial 
contributions towards the provision of an early years facility, and transfer land to the 
Council on which to provide an early years facility.  
 
 
However, the agreement also contained some flexibility to cater for the situation 
where there was already adequate early years provision. The relevant section of the 
agreement is set out in the first update report to which members are referred. 
However for completeness, the relevant sections of the agreement are also 
appended to this update report. In summary, the agreement states that the 
developer shall not be required to pay the financial contribution or transfer the early 
years land if, prior to occupation of any residential unit, a new early education and/or 
childcare facility has opened in Whitchurch Village after 1 June 2017, which may 
include the Mama Bears Nursery, and that such provision at the time of its opening 
has the capacity to meet the childcare sufficiency demand created by the 
development which is to say places (whether filled or available) for at least an 
additional 28 children. The first update report sets out how the figures on capacity 
were calculated by the education team. The agreement then sets out a formal 
procedure which the developer and the Council must follow. 
 
The evidence 
 
Members are referred to the first update report which states that the new nursery can 
accommodate up to 30 children and is currently running at 60% occupancy, meaning 
that there are still 12 spaces. Therefore, this meets the requirement in the s106 that 
there are at least 28 places filled or available. Furthermore, the report goes on to 
state that there is potential for the nursey to expand by up to a further 24 places. 
Therefore, the evidence is that the identified early years provision is more than 
covered by the new nursery. 
 
The decision 
 
In accordance with the s106 agreement, the developers made a formal application to 
the Council to discharge the early years obligations. The application and all of the 
documents relating to it may be viewed on the Council’s website under reference 
17/03579/D6A. Members will note that the on-line file contains confirmation from the 
Council’s Early Years Team (21 August 2017 - appended) that, as there is capacity 
in the existing nursery, the obligation to provide a facility on the Horseworld site can 
be discharged.   
 
On 19 February 2018 the Council therefore issued a formal decision notice 
confirming that: 
 

“Pursuant to paragraph 6(a) of Part 2 of Schedule 1 of the Section 106 
agreement, dated 12 June 2018, it is confirmed that the information provided 



demonstrates that there is now sufficient early years provision in Whitchurch 
to meet the need generated by the approved development. Therefore the 
Additional Early Years Land Contribution, the Early Years Contribution and 
the Early Years Land Contribution are no longer payable.” 

 
Members are advised that the Council is bound by that decision in law. 
 
Conclusion 
 
These planning obligations were required in order to meet the need for early years 
provision which would be generated by the development. However, the s106 
agreement contained flexibility to cater for the situation where, as turned out to be 
the case, the need was met by the market. Because the need was met, the planning 
obligations were no longer necessary and so were discharged. The discharge of the 
obligations meant that the developer was then free to make the current planning 
application which is now before members and should be determined on its merits. 
 
 
From: Philip Frankland 
Sent: 21 Aug 2017 16:18:19 +0100 
To: Rachel Tadman 
Subject: RE: 17/03579/D6A - Horseworld, Staunton Lane, Whitchurch 

Hi Rachel 
Yes as Mama Bears is now opened that is fine. Here is the nurseries verification of 
opening https://mamabear.co.uk/nurseries/bristol/whitchurch 
Kind regards 
Philip 
Philip Frankland 
Business Services Manager 
Bath and North East Somerset Council 
Telephone 01225 394330 
Email philip_frankland@bathnes.gov.uk 
www.bathnes.gov.uk 
www.twitter.com/bathnes 
Bath and North East Somerset – The place to live, work and visit. 
https://www.childcarechoices.gov.uk/ 
From: Rachel Tadman 

Sent: 09 August 2017 10:20 

To: Philip Frankland 

Subject: 17/03579/D6A - Horseworld, Staunton Lane, Whitchurch 

Dear Philip 
In order to satisfy the requirements of Schedule 1, Part 2 Paragraphs 6 (a) of the S106 the 
Developer has submitted the attached document for us to consider. Like the situation at the 
neighbouring Barratts site, can you confirm that there is still capacity in Whitchurch for Early 
Years and therefore they can be released from their obligations to fund a facility on the 
Horseworld site. 
I look forward to hearing from you. 
Regards 
Rachel 

Rachel Tadman 



Senior Planning Officer 
Development Management 
Bath & North East Somerset Council 
Telephone: 01225 477619 
www.bathnes.gov.uk 
www.twitter.com/bathnes 
Bath & North East Somerset - The place to live, work and visit. 
Did you know you are able to view and comment on planning applications online? 
Please consider the environment before printing this e-mail. 
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